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Wightman J. was of opinion that if both litigants were British
subjects the action would lie; Williams J. was not prepared to
agree; Crompton J. regarded the problem as 'a matter of some
difficulty and doubt'; Blackburn J., though denying that the
nationality of the parties was relevant, inclined to agree with
Wightman J. This heretical suggestion was translated into
practice by the CourtoTA.££eal in Machado v> Fontes.1
•y^V- In that case the plaintiff sued the defendant in England for a libel
I0nj^ubs:!^/which  had been published in  Brazil.   Defendant pleaded that by
v.     Brazilian law no civil action lay for the recovery of damages in respect
'**     of such a libel, though he might be criminally prosecuted at the suit of
the State. This plea was supported by the argument that, since the libel
was not actionable in Brazil, it was not actionable in England.
/ The Court of Appeal held that the plea was bad and that it must
] be struck out. Lopes JL.J. was content to rest upon the reason-
ing that if an act was criminal it was not innocent and therefore
not justifiable in the country where it was done. Rigby L.J.
agreed. He considered that the change of language from
'actionable1 to 'justifiable' in Phillips v. Eyre was deliberate.
In his view the nature and extent of the remedy in the foreign
country was a matter of no importance, for everything must
depend upon the innocency of the act. He said:
*The innocency of the act in the foreign country is an answer to the
action. That is what is meant when it is said that the act must be
"justifiable" by the law of the place where it was done.'2
Machado v. Fontes has been commended,3 reprobated,* re-
conciled with doctrine,5 explained,6 doubted,7 followed by some
courts,8 repudiated by others.^ It is submitted that the decision
3i.	2 At p. 235.
3	Lorenzen, 47 L.Q.R. 485-7; Gutteridge, 6 Cambridge L.J. 20; Pollock,
13 L.Q.R. 233, though he considered it illogical.
4	Hancock, 22 Canadian Bar Review, 853; Martin Wolff, p. 497; Beale,
1292-3.
5	SchmithofF, English Conflict of Laws, pp. 148-51; 5 /. & C.L.Q. 466-71.
6	Hancock, Torts in the Conflict of Laws, p. 17. See also W. A. Steiner in
9M.IJ?. 188-9.
7	Falconbridge, 23 Canadian Bar Review, 315.
8	McLean v. Pettigrew, [1945] S.C.R. 62 (Canada).
9	Lieff v. Palmer, [1937] 63 £>ue. K.B. 278 (Canada). In Naftalin v.
LM.S., [193 3] S.C. 259, It was repudiated in no uncertain terms by the Court of
Session. The plaintiff's son was fatally injured at Leighton Buzzard, owing to the
admitted negligence of the defendants, while travelling from London to Glasgow
with the return half of a ticket bought in Glasgow. The plaintiff claimed damages
by way <& solatium* Such damages are allowed by Scottish, but not by English,

